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OVERVIEW AND SCRUTINY COMMITTEE 
 
Minutes of the proceedings at a meeting of the Overview and Scrutiny Committee held in 
the District Council Chamber, South Lakeland House, Kendal, on Friday, 15 September 
2017, at 11.00 a.m. 
 

Present 
 

Councillors 
 

Dyan Jones (Chairman) 
Phil Walker (Vice-Chairman) 

 
Norman Bishop-Rowe 

Andrew Butcher 
Brian Cooper 

 

Nick Cotton 
Shirley Evans 

Anne Hall 
 

Vivienne Rees 
Mark Wilson 
Mary Wilson 

 
An apology for absence was received from Councillor Eric Morrell. 
 

Officers 
 

Inge Booth Senior Committee Services Officer 

Lawrence Conway Chief Executive 

Jason Habbershon Committee Services/Scrutiny Officer 

Ian Hassall Assistant Director Strategic Development 

Julia Krier Property and Contracts Solicitor 

Anthea Lowe Solicitor to the Council 

Jim Maguire Community and Leisure Manager 

Richard Machin Senior Communications Officer 

Shelagh McGregor Assistant Director Resources (Section 151 Officer) 

Simon McVey Assistant Director Performance and Innovation 

Debbie Storr Director of Policy and Resources (Monitoring Officer) 

Sion Thomas Corporate Asset Manager 

 
Also in attendance were Cabinet Members Giles Archibald (Leader of the Council and 
Finance Portfolio Holder), Philip Dixon (Public Health and Wellbeing Portfolio Holder), 
Brenda Gray (Council Organisation and People Portfolio Holder) and Graham Vincent 
(Economy and Assets Portfolio Holder), and those Members who had called in the 
decisions, Councillors James Airey, Kevin Lancaster and David Williams.  
 
Also in attendance was Tim Leader, Barrister. 
 
 

O&S/24 DECLARATIONS OF INTEREST  
 
RESOLVED – That it be noted that no declarations of interest were raised. 
 

O&S/25 DECLARATION OF THE PARTY WHIP  
 
RESOLVED – That it be noted that no declarations of the party whip were raised. 
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O&S/26 LOCAL GOVERNMENT ACT 1972 - EXCLUDED ITEMS  
 
RESOLVED – That it be noted that there are no excluded items on the agenda. 
 

O&S/27 PUBLIC PARTICIPATION  
 
In accordance with the Overview and Scrutiny Committee’s Public Participation Scheme, 
the following individuals asked questions during the consideration of O&S/28 below “Call-
in of Executive Decision Numbers CEX 38/39”:- 
 

 Councillor Roger Bingham 

 Councillor David Evans 

 Mr A Milliard 

 Mr S Thomas 

 Mr P Spratt 

 Mr A Lucas 

 Mr J Gooding 

 Mr P Hordijon 

 Councillor Joss Curwen 

 Councillor Ben Berry 

 Mr N Thompson 
 

O&S/28 CALL-IN OF EXECUTIVE DECISION NUMBER CEX 38/39  
 
At its meeting on 30 August 2017, Cabinet had considered a report regarding New Road, 
Common Land, and Executive Decisions were taken in relation to this matter. In 
accordance with paragraph 16(c) of the Overview and Scrutiny Procedure Rules a request 
to call in the decisions at CEX/38 and CEX/39 had been made by Councillors David 
Williams, James Airey and Kevin Lancaster. The reasons for calling in the decisions were 
as follows:- 
 

 CEX/38 New Road – Common Land 
Reason given for call-in: The decision is of such great importance and in view of 
the new evidence including the new unpublished health and safety report, it should 
be considered by full Council. 

 

 CEX/39 New Road – Common Land – Vision for landscaping 
Reason given for call-in: The spend is significant and was not included in the 
budget and should be closely scrutinised. In addition concern has been raised 
about the sustainability and suitability of Gooseholme as a site for the fair and this 
needs closer scrutiny. 

 
The three Members who had called in the decisions were asked to expand upon their 
reasons for call-in.  
 
Councillor James Airey emphasised the lack of prior consultation, and highlighted the 
negative public response that had arisen following the decision being made. Although 
recent discussions with Taylor’s Funfair had been described as being positive, Mrs Taylor 
had explained that this was not the case at a recent public meeting. Councillor Airey 
referred to the opinion provided by Mr Tim Leader, Barrister, and explained that he had 
received separate advice from a common land lawyer who had provided a very different 
opinion. He question why the public should have to pay to build a new free car park when 
a site was already being used for this purpose. Councillor Airey concluded by stating that 
he had seen neither a report from the Council’s insurers nor the reports from auditors. 
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Councillor Kevin Lancaster made reference to his previous experience with regard to 
common land. He suggested that referring the decision to full Council would enable an 
opportunity for case law and other legislative concerns to be fully explored. Councillor 
Lancaster questioned why those calling in the decisions had not been provided 
independent legal advice. 
 
Councillor David Williams drew attention to the history of the New Road site, and 
explained that the matter had first been reported to Council in 2008 with the same legal 
advice that was now being presented. He queried what had changed since that report, 
and why nothing had been done until now. Councillor Williams suggested that the site 
should be deregistered for use as a free car park. He further explained that he had spoken 
to the operators of Taylor’s Funfair and that they had indicated that they were not happy to 
move the funfair to Gooseholme and would not relinquish their right to use the land at 
New Road. In concluding his comments, Councillor Williams highlighted the number of 
members of the public that had attended the recent public meetings to express their 
displeasure at Cabinet’s original decisions. 
 
Representatives of Cabinet, as the decision-maker, were then given the opportunity to 
respond. 
 
The Leader and Finance Portfolio Holder explained that the Cabinet had not avoided 
debate and referred to the recent public meetings, briefings with councillors and 
stakeholders, Cabinet Members’ and officers’ presence on New Road in the days 
following the decision and his personal offer to speak to anyone at any time regarding the 
decision. He emphasised that the decision to close New Road to vehicles was due to 
safety and that several measures were being put in place to help those who would be 
affected. He explained how the information on the safety issues at the site had come to 
his attention, and made reference to its uninsurable nature and the unlawfulness of using 
common land as a car park. He emphasised the fact that the decision had been made in 
public at a meeting of Cabinet. The Leader offered assurance to the public that they had 
been listened to and explained that further mitigation measures were being implemented. 
He explained that amendments would be made to the original recommendations, for 
example by ensuring that the funfair would no longer be required to temporarily relocate to 
Gooseholme. 
 
In reference to comments regarding previous reports on the issues of New Road, the 
Economy and Assets Portfolio Holder offered assurance that the legal advice regarding 
the unlawfulness of parking on New Road had remained consistent over the years. He 
explained that investigations into the possible deregistration of the site had been carried 
out, but that he felt that this would be unsuccessful due to a number of reasons including 
a lack of available land of equivalent value to offer as a common in exchange and the 
availability of a large number of parking spaces nearby. The Portfolio Holder reiterated 
that the Cabinet had listened to the comments made by the public, and that a revised 
position was being offered on the relocation of the funfair and on the total costs. He 
confirmed that Taylor’s Funfair would not be required to move from the common. He also 
explained that the Capital Programme provision would be amended from £430,000 to 
£250,000 which would be used for the reinstatement of the common through the removal 
of the surface and replacement of the underlying contaminated soil. This would be the first 
of a four phase programme. Consultation with residents would take place on plans for the 
remaining three phases at the appropriate time. 
 
The Economy and Assets Portfolio Holder also explained that discussions had taken 
place with the Kendal Business Improvement District (BID) and that plans to jointly deliver 
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solutions for enhancing and regenerating the riverside throughout Kendal were being 
explored.  
 
The Members of the Overview and Scrutiny Committee were then given an opportunity to 
question both the representatives of Cabinet and the officers present. 
 
The Committee asked for reassurance regarding future consultation, with particular regard 
to the need to consult residents that may work or visit the town but who lived elsewhere in 
South Lakeland.  
 
Following a request from Members, Tim Leader, Barrister, provided an explanation of the 
legal situation surrounding the current parking on the common land at New Road. 
 
In response to a query from the Committee, the Economy and Assets Portfolio Holder 
confirmed the change to the project’s initial funding, and highlighted other possible funding 
streams including through partners and potential lottery bids. 
 
Some Members of the Committee expressed concern about the lack of prior consultation 
and about the financial aspects. The Leader reiterated that the final decision on the 
budgetary contributions would be made by full Council and not by Cabinet and that this 
had always been the case. 
 
Further information on the situation with regards to Section 34 of the Road Traffic Act 
1988 was requested, and this was provided by Tim Leader. 
 
In accordance with the Overview and Scrutiny Committee’s public participation scheme, 
those councillors present who were not members of the Committee and members of the 
public asked questions of the decision-maker, Cabinet. 
 
Councillor Roger Bingham stated that the site had been used for parking vehicles for 100 
years. He questioned who had originally requested that the health and safety report to be 
carried out, and whether a similar case had previously been considered in the courts. In 
response, the Leader explained that the report had been conducted as part of the ongoing 
review of the Council’s assets. Tim Leader referred to a number of relevant cases and 
offered to send a list if required. He stated that he did not feel that this was a novel legal 
situation. 
 
Councillor David Evans asked why there had been no joined up plans developed in the 
years since these issues had first been considered. He also questioned why there had 
been no consultation on possible options for the future plans for the site. Councillor David 
Evans also asked why a park had been chosen and questioned whether the longer-term 
options had been considered. 
 
Mr A Milliard asked why Cabinet had chosen to close what he described as the safest car 
park in Kendal at New Road due to health and safety concerns when there would be a 
greater risk with more vehicles using the Westmorland Shopping Centre Car Park. 
 
Mr S Thomas, representing Kendal BID, referred to the discussions which had been held 
between the organisation and the Council and asked that councillors consider the other 
forms of funding which were available and to work in partnership with organisations in 
future consultations. 
 
Mr P Spratt asked why the health and safety report conducted by RG Parkins and 
Partners Ltd had not been conducted under the terms of reference of HD19/15. 
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Mr A Lucas questioned why no consultation had been carried out between the notification 
that the issues were to be considered being published on 1 August and the decision being 
made on 30 August. He also asked whether consultation had taken place with Kendal 
Town Council. 
 
Mr J Gooding asked whether the Leader could confirm the legal and safety issues could 
not possibly be resolved, or whether these could be addressed, for example, through 
deregistration. 
 
Mr P Hordijon asked again why the health and safety report had not been conducted 
under the HD19/15 terms of reference. He also asked why information regarding 
accidents on New Road had been based upon a website and not information from the 
police or insurance companies. 
 
Councillor Joss Curwen asked whether the Commons Commissioners had been notified. 
 
Councillor Ben Berry queried why the feasibility study which stated that 68 spaces could 
be provided following deregistration of the site had not been made available. 
 
The Leader and Finance Portfolio Holder responded to the questions raised.  
 
With regard to the delay between the health and safety report being received in June and 
the decision being made in August, the Leader explained that a decision had been made 
to allow the matter to be considered in public at a meeting of Cabinet, and to allow 
alternative options to be identified and explored. He confirmed that consultation had not 
taken place with Kendal Town Council as that would have resulted in the matter being 
discussed in public prematurely. 
 
In response to Mr Gooding, he explained that any efforts made by the Council to facilitate 
safe parking on the site would be ultra vires. He suggested that discussion of the 
possibility of deregistration could take place in the future, but that the site needed to be 
closed now. 
 
The Leader confirmed that the Council’s insurance company had been contacted. 
 
The Corporate Asset Manager explained that the health and safety report had been 
carried out by individuals experienced in road safety auditing and who were best placed to 
undertake the work. He also explained that HD19/15 was the terms of reference to be 
used following a highways improvement scheme but, as no highways improvements had 
been carried out, it was not appropriate to use this for the purpose of the report that had 
been prepared. He stated that the Westmorland Shopping Centre Car Park was safe and 
had clear access and egress points and dedicated pedestrian walkways. 
 
In response to the question raised by Councillor Curwen, Tim Leader explained that the 
office of the Commons Commissioner had been abolished in 2006, and notwithstanding 
that fact this was not the kind of matter with which it would normally have dealt. 
 
Note – The meeting was adjourned at 13.15 p.m. and reconvened at 13.45 p.m. when 
the same Members were present. 
 
Referring to the clarification that parking on the site would be unlawful but not illegal, Mr N 
Thompson asked what would happen should someone park on the common land at New 
Road following its closure. The Solicitor to the Council explained that a range of options 
would be available to the Council in such circumstances but that it was likely that the 
Council would seek an injunction to authorise removal of any vehicles. 
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Members recognised the importance of addressing the safety issues which had been 
identified. It was also acknowledged that the budget element of the decision would be 
discussed at full Council in October. Having received clarification from the Leader on the 
changes that Cabinet would be making with regard to the future siting of the funfair and to 
the total cost, it was 
 
RESOLVED – That the call-in of Executive Decision Numbers CEX/38 and CEX/39 be 
dismissed, and the original decisions made by Cabinet accepted. 
 
 
 
 
 
The meeting ended at 2.15 p.m. 


